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EXECUTIVE SUMMARY 
The EU-UK Trade and Cooperation Agreement (TCA) was agreed on 24 December 2020. 
Although the ‘scrubbed’ text of the Agreement has not been finalised, the text has been 
given provisional application by the EU and will be formally concluded on behalf of the 
Union once the European Parliament has completed its scrutiny and given its assent. The UK 
has ratified and implemented the TCA through the European Union (Future Relationship) 
Act 2020. Although the text is dominated by the trade and economic partnership provisions 
it also contains provisions for cooperation in law enforcement and participation in Union 
programmes. This note only covers the trade and economic aspects.  
Key features of the TCA include: 

• A governance framework headed by a Partnership Council and supported by 
Committees, Specialized Committees, Working Groups, Expert Panels and 
Arbitration Panels. A limited facility for inter-parliamentary cooperation between the 
European and UK Parliaments is envisaged. 

• Tariff-free trade in goods subject to compliance with rules of origin requirements. 
• Regulatory autonomy of the Parties means duplication of regulatory requirements 

subject to World Trade Organisation disciplines on technical barriers to trade and 
sanitary and phytosanitary  measures.  

• Exercises of regulatory autonomy constrained by ‘level-playing field’ requirements 
covering subsidies, tax and competition, labour and environmental standards. 
Commitments to non-regression including existing climate change mitigation targets. 

• Parallel systems for goods protected by registered ‘geographical indications’. 
• No autonomic mutual recognition of goods and services or professional 

qualifications. Financial services governed by parallel systems but with ‘equivalence 
decisions’ to manage market access. Alignment between EU and UK in financial 
services via implementation of common international rules e,g, Basel banking rules. 

• New arrangements for fisheries phased in over six years. Differentiated impacts 
depending on combination of quota division and annual agreements on total 
allowable catch of particular stocks. 

Key implications for the Scottish Parliament include: 
• Executive dominance of the governance framework at EU and UK government levels. 
• New friction in trade relationships between Scottish producers/consumers and their 

EU counterparts. 
• Implications of exercises and non-exercises by Scottish ministers of a ‘keeping pace’ 

power in areas where level-playing field requirements apply. 
• Impact of the TCA in particular sectors of the Scottish economy including fisheries 

and financial services. 



 
OVERARCHING FEATURES 
 
Legal Status of the Agreement 
The TCA makes clear that it is an agreement governed by international law and does not – 
unless otherwise provided – create rights for private parties enforceable in the courts of 
either Party. Accordingly, whereas the EU treaties do create economic rights to trade that 
can be enforced in courts in litigation brought by firms, the enforcement of the TCA is 
subject to the mechanisms for resolving disputes between the Parties set out in the TCA. 
The TCA is to be interpreted in accordance with normal principles of treaty interpretation 
rather than in accordance with the legal systems of either Party. 
 
Governance 
Throughout the negotiations the EU insisted that it did not want a repeat of its relationship 
with Switzerland which is covered by a multitude of separate agreements without an 
overarching governance framework. While recognising that the TCA may be supplemented 
over time by other agreements, the TCA treats these as integral to the TCA itself and so fall 
within the scope of its common governance arrangements. These arrangements include: 

• The EU-UK Partnership Council – ministerial level with overall responsibility for 
overseeing the implementation of the TCA and resolving political disputes. Decisions 
taken by mutual consent. EU represented by Commission. Member States may form 
part of EU delegation but do not vote. 

• Committees and specialised committees, working groups – provide detailed 
preparatory work, policy and operational support for the functioning of the 
agreement 

• Expert panels and arbitration panels – provide dispute resolution capacities. 
• Remedies – rebalancing measures in case of serious divergence from the level 

playing field; proportionate suspension of rights; safeguard measures; review 
mechanisms. 

 
Parliamentary Cooperation 
The TCA expressly makes provision to allow the European Parliament and the Parliament of 
the United Kingdom to establish a ‘Parliamentary Partnership Assembly’ to act as a forum 
for the exchange of views on the partnership. The Assembly may request information from 
the Partnership Council and shall be informed of decisions and recommendations of the 
Partnership Council.The membership of the Assembly is limited to the members of the EP 
and the UK Parliament. There is no provision for the inclusion of the devolved legislatures. 
 
THE FREE TRADE AGREEMENT 
 
The TCA qualifies as a ‘Free Trade Agreement’ in terms of World Trade Organization law. 
This allows for the EU and the UK to offer preferential trade terms to one another including 
operating ‘zero quota, zero tariff’ arrangements. It does not establish a single customs 
territory and so is not a ‘customs union’ under WTO law. 
The TCA requires a Party to the agreement to allow non-discriminatory market access for 
goods originating in the other Party. Imported goods must comply with the same rules as 
those applicable to ‘domestically’ produced goods – the principle of ‘national treatment’. 



That means Scottish produced goods will need to comply with EU rules in order to be placed 
on the EU market and vice versa. The agreement does not allow for substantive mutual 
recognition that would allow Scottish goods to be offered in the EU market by compliance 
with Scottish rules. 
 
Tariff Barriers and Rules of Origin 
Goods moving between the EU and the UK only benefit from tariff free movement to the 
extent that they meet the rules on origin and count as ‘originating goods’. That means that 
once a good leaves the EU customs territory and enters the UK’s customs territory on a 
tariff-free basis, its re-export to the EU on a tariff-free basis depends either on it being 
considered now to originate from the UK – and that will depend, for example, on what 
processing has taken place in the UK – or it being subject to an exception (e.g. rules allowing 
goods temporarily to move for the purposes of repair). This is a significant change from the 
free movement of goods within a single customs territory like the EU Customs Union. 
 
Non-Tariff Barriers to Trade 
Under the TCA there is no precommitment for the UK to maintain alignment with EU rules 
and instead each side has the autonomy to regulate its own market. The TCA incorporates 
WTO rules governing the application by either Party of ‘technical barriers to trade’ (TBT) or 
‘sanitary and phytosanitary’ (SPS) requirements (applied to protect human, animal and plant 
health). This is a different form of control exerted on ‘non-tariff’ barriers to trade than that 
which applied during EU membership and importantly, private companies cannot rely 
directly on the agreement to challenge the application of regulatory requirements that they 
regard as discriminatory or disproportionate. Instead, ‘technical discussions’ may take place 
within specialised committees to resolve disputes. Also, the notification obligations in 
respect of new technical requirements is different from the position under EU law where a 
‘standstill’ procedure operates (this was applied to the notification by the Scottish 
Government of its draft rules on minimum unit pricing for alcohol). The TCA simply creates 
transparency obligations in respect of new technical requirements that are notifiable under 
WTO rules. 
Barriers to trade can also arise from any testing or certification requirements that show that 
goods are in fact in conformity with substantive rules and so entitled to benefit from 
national treatment. Trade agreements or specific ‘mutual recognition agreements’ (MRAs) 
can seek to manage the obstacles to trade that arise from ‘conformity assessment’ 
procedures by allowing testing to be done in the territory of production and the results 
recognised in the importing territory. There is no specific mutual recognition chapter in the 
TCA and in principle each side can require goods to certify their conformity including 
through third-party testing. The use of self-declaration of conformity by producers – with 
paperwork available for monitoring and inspection – is, however, possible. 
 
Level Playing Field 
In their Political Declaration both the EU and UK committed to including ‘level playing field’ 
(LPF) requirements in their trade agreement. These would seek to prevent any unfair 
competition arising from: subsidies, competition and tax policies, social and environmental 
rules. The TCA approaches each of these areas in different ways, creating a certain 
unevenness in the level playing field.  



Each Party will apply common subsidy control principles contained within the TCA (largely 
modelled on EU state aid rules) with the UK establishing its own independent authority for 
ensuring compliance. In competition policy each side will apply its own competition rules 
through its own institutions. In tax policy, both Parties commit themselves to following 
OECD rules. In social and environmental standards, both Parties commit to their levels of 
protection at the end of the transition period – the ‘non-regression’ principle. This principle 
applies to climate change mitigation targets. The UK has also agreed to have in place a 
carbon pricing system from 1 January 2021. Both Parties have agreed to cooperate on 
carbon pricing and to give ‘serious consideration’ to linking their systems.  The EU’s proposal 
of a ‘ratchet clause’ that would have increased the floor level of protection as labour and 
environmental standards rose was rejected. Specialised ‘expert panels’ will deal with 
disputes over environmental and social standards. 
For devolved administrations, the LPF constraints will apply for those matters within 
devolved competence. The exercise of a ‘keeping pace’ power would maintain alignment 
with EU rules and reduce potential conflicts with the EU but any resulting internal 
divergence within the UK could conflict with the market access principles in the United 
Kingdom Internal Market Act. Given that the Act also reserves subsidy control to the UK, the 
EU system for state aid control of regional aid will be replaced by a new UK regime. The new 
regime is under consultation till the end of March. A draft of the UK Government’s response 
to the consultation is to be circulated to Scottish Ministers for consultation.  
 
Geographical Indications 
During its EU membership, Scottish beef, lamb, salmon, cheese, black pudding, wool and 
other products have all been registered for sale in the EU with protected ‘geographical 
indications’ (GIs) to signify their origin and compliance with the quality standards associated 
with goods made in a particular way or sourced from particular places. Protection of GIs can 
be a point of friction in trade agreements. Parties may, therefore, seek ‘external’ protection 
of goods that already have an internal GI.  
EU FTAs typically contain clauses setting out the obligations of the parties in respect of the 
protection of GIs with Annexes listing the products to be protected under the FTA. A 
specialised committee oversees the implementation of GI protection. This is not the 
approach taken by the TCA. Rather both Parties will operate parallel GI protection schemes 
allowing goods from either Party to be entered on the registers of the other Party for 
protection within that Party’s territory. 
All Scottish produce that was registered as an EU geographical indication at the end of the 
transition period will continue to be registered for sale within the EU and Northern Ireland. 
All EU registered GIs at the end of the transition period will be granted an equivalent UK GI. 
The new marks that will be displayed on goods to show that they have a UK GI will have to 
be incorporated by 2024 (for goods with an existing EU GI) and more immediately for new 
applications registered post-transition. So goods sold in both domestic and EU markets will 
display both sets of marks (UK and EU). New applications to the EU GI scheme will first need 
to seek domestic registration so there will be a duplication of registration applications. 
 
Provision of Services 
The liberalisation of cross-country service provision typically takes a very different form 
from goods. Sector by sector, countries agree what concessions to offer other countries. By 
contrast, in the EU, liberalisation of services follows a similar pattern to goods and indeed 



allows the offer of a service in one Member State based on the regulation of that activity in 
the ‘home state’, thereby limiting the capacity of a ‘host state’ to impose national 
requirements. 
Under the TCA, UK service providers only benefit from the principles of non-discrimination 
and national treatment. That means that service providers must also comply with the rules 
applicable in the territory where the service is provided. This will result in the duplication of 
regulatory requirements unless the Parties agree in the future to facilitate more liberal 
service provision. 
The TCA did not aim to offer a more liberal approach to financial services. Each Party will 
instead make administrative ‘equivalence’ decisions that will recognise that a service is 
regulated in a manner that is equivalent to that demanded by the other Party’s regulators. 
The EU and UK are currently discussing a ‘Memorandum of Understanding’ for their future 
regulatory cooperation in financial services. 
An important point to note is that BOTH EU and UK have committed in the TCA to following 
international standards – e.g. the influential Basel Committee on Banking Supervision – and 
in this way some continuity in regulatory alignment will be achieved when both sides 
implement common international standards. 
 
Mobility of People and Professional Qualifications 
The TCA does not establish a right of free movement for EU and UK nationals. For both 
workers and service providers seeking access to the market, possession of a relevant 
professional qualification may be a regulatory requirement. EU law operates a system for 
the mutual recognition of qualifications. For certain professionals, this mutual recognition is 
automatic. For others, Member States may not refuse recognition of a qualification merely 
because it was obtained in another Member State. The TCA does not replicate this system 
for mutual recognition of qualifications and instead affirms the right of both parties to 
regulate an economic activity. The TCA envisages that professional bodies may adopt joint 
recommendations for recognition which will be considered by the Partnership Council. The 
Council may then decide the arrangements for recognition which will be added as an Annex 
to the Agreement and form an integral part of it. Joint recommendations should follow the 
Guidelines for arrangements for recognition of professional qualifications annexed to the 
Agreement.  
 
Fisheries 
The negotiations on fisheries were among the most difficult and the TCA does not definitely 
resolve those difficulties given that changes are being phased in till 2026 and annual reviews 
of ‘total allowable catch’ (TAC) will be undertaken for different stocks listed in an Annex.  
The TAC will then be applied in accordance with the division of quotas agreed by the Parties. 
Importantly, the significance of changes varies not just over time but from species to species 
and so the impacts will be felt differently by firms depending on where they fish and what 
species are prevalent. 
A Specialised Committee on Fisheries will establish guidelines for the setting of annual TAC 
for special stocks. The International Council for the Exploration of the Sea (ICES) also has a 
significant role to play in its advice on conservation and management. So if an annual TAC 
has not been agreed, a provisional TAC will apply based on ICES advice.  
 
 


